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- - QUESTI ONS PRESENTED- -
l.

Whether a financial institution's disclosure to a realtor or
closing agent of a custoner's outstanding indebtedness on specific
real property in relation to the sale or transfer of the property
falls within the exception of ND C C 8§ 6-08.1-02(6).

.

Whether a financial institution's disclosure to a business of
the sufficiency of a custonmer's account to cover a check issued by
the custonmer to the business falls within the exception of ND. C C
§ 6-08.1-02(6).

-- ATTORNEY GENERAL'S OPI NI ON- -
l.

It is nmy opinion that a financial institution's disclosure to a
realtor or closing agent of a customer's outstanding i ndebtedness on
specific real property in relation to the sale or transfer of the
property falls within the exception of N D C C. 8§ 6-08.1-02(6).

.

It is my further opinion that a financial institution's
di sclosure to a business of the sufficiency of a custonmer's account
to cover a check issued by the custoner to the business falls within
the exception of N D.C. C. § 6-08.1-02(6).

- - ANALYSES- -
l.

N.D.C.C. Ch. 6-08.1 was enacted by the Legislative Assenbly with
the purpose of establishing specific statutory guidelines for
financial institutions in responding to requests for disclosure of

customer information. Cenerally, ND.CC Ch. 6-08.1 prohibits
di sclosure of <custoner financial information in the absence of



express custoner consent or valid |egal process. However, the
requirenments of NND.C.C. Ch. 6-08.1 do not apply to:

* k%

6. The exchange in the regular course of business of custoner
credit information between a financial institution and other
financial institutions or commercial entities, directly, or through a
custoner reporting agency.

* k%

N.D.C.C. § 6-08.1-02(6).

The absence of a statutory definition of 'conmercial entity’
necessitates a determnation of its ordinary meaning. N.D.C.C. § 1-
02-02. A though the legislature has not defined 'comrercial entity,’
it has articulated a definition of 'business entity' in N.D.C. C Ch.

51-22. I nasmuch as 'commerce’ s generally considered to be
synonynous with 'business,’ Wbster's New Wrld Dictionary, 285 (2d
Ed. 1982), the legislature's definition of 'business entity' is

persuasive in determning the ordinary meaning of 'comercial
entity.'

N.D.C.C. 8 51-22-01(1) provides:
51-22-01. DEFINITIONS. As used in this chapter

1. 'Business entity' means a sole proprietorship, partnership,
corporation, association, or other group, however organized and
whet her or not organized to operate at a profit, doing business in
this state.

* k%

Apart from ND.CC 8§ 51-22-01(1), the ordinary neanings of
"comrercial' and ‘'entity' vyield an equally broad definition of
"comrercial entity.' The word comercial nmay be defined as 'of, or
connected with commerce or trade.' Webster's New Wirld Dictionary,
285 (2d Ed. 1982). Entity has been defined as 'a thing that has a
definite, individual existence. . . .' 1d. at 467

The ordinary neaning of 'conmercial entity,' thus, contenpletes
virtually any organization doing business. As such, the plain
meani ng of 'commercial entity' would include realtors and closing
agents transacting business in this state.

A further requirenment of N.D.C.C. 8 608.1-02(6) is that the
exchange of credit information be nmade in the 'regular course of
busi ness. ' "Regul ar course of business' has been interpreted as



nmeaning 'in the inherent nature of the business in question, and in
the nethod systematically enpl oyed for the conduct of the business as
a business.' M ssouri Valley Wal nut Co. v. Snider, 569 S.W2d 324,
328 (M. . App. 1978). Hence, whether the exchange of credit
information is in the ‘'regular course of business' necessarily
depends on the factual circunstances of each particular case.
However, it is ny opinion that disclosure of a custonmer's outstanding
principal and interest balances to a realtor or closing agent
participating in the sale or transfer of the custoner's nortgaged
property would fall within the scope of 'regular course of business.'

It is nmy opinion that a financial institution's disclosure to a
realtor or closing agent of a customer's outstanding indebtedness on
specific real property in relation to the sale or transfer of the
property falls within the exception of N.D.C.C. & 6-08.1-02(6).
Although a financial institution is excepted from the genera
requi renments of NND.C.C. Ch. 6-08.1 in such a situation, NDCC §
6-08. 1-02(6) does not mandate that the financial institution conply
with the disclosure request. Rat her, disclosure pursuant to
N.D.C.C. 8 608.1-02(6) is strictly a discretionary matter for each
i ndi vidual financial institution.

The above interpretative analysis of 'comercial entity' and
"regul ar course of business' would also apply in determ ning whether
the exception of N.D.C.C. 8 608.1-02(6) enconpasses a financial
institution's disclosure to a business regarding the sufficiency of a
custoner's account to cover a check issued by the customer to the
busi ness. The broad interpretation of 'comercial entity' would
undoubt edly conprehend the typical business. Furthernore, it is ny
opinion that a business' request for the adequacy of a custoner's
account balance, and the financial institution's response thereto,
would fall within the scope of 'regular course of business.'

Therefore, it is ny opinion that a financial institution's
di sclosure to a business of the sufficiency of a customer's account
to cover a check issued by the custoner to the business falls within
the exception of N.D.CC 8§ 6-08.1-02(6). As nentioned above,
di scl osure pursuant to N D.C.C. 8§ 6-08.1-02(6) is discretionary and
not mandated by | aw.

- - EFFECT- -
This opinion is issued pursuant to ND CC § 54-12-01. It
governs the actions of public officials until such time as the

guestion presented is decided by the courts.
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